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WHITE COLLAR
EXEMPTIONS
Duties Tests
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WHITE COLLAR EXEMPTIONS
FLSA SECTION 13(A)(1)
 Establishes exemption from minimum wage and overtime
for “any employee employed in a bona fide executive,
administrative, or professional capacity…”
 Not defined in FLSA
 Terms should be “defined and delimited from time to time
by regulations of the Secretary”
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KEY TERMS USED IN
THE FINAL RULES
Primary Duty
 Examine “primary duty:”






Principal
Main
Major or most important
Character of the employee’s job as a whole
“What does your daddy do?”

 Employees who spend less than 50% of their time performing
exempt work can still be considered as having a primary duty
that satisfies the standard duties test for exemption.
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EXECUTIVE EXEMPTION
 Compensated or salary basis; salary amountTBD
 Primary duty is management of test
enterprise or a customarily recognized
department or subdivision.
 Authority to hire or fire other employees; or
recommendations as to hiring, firing
promotion or any other change of status are
given particular weight.
 Customarily and regularly directs work of
two or more other employees.
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ADMINISTRATIVE EXEMPTION
 Compensated on salary basis; salary amount
TBD
 Primary duty involves performance of office or
non-manual work directly related to the
management or general business operations of
employer or of employer’s customers and also
includes exercise of discretion and independent
judgment with respect to matters of
significance
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FUNCTIONAL AREAS













Tax
Finance
Accounting
Budgeting
Auditing
Insurance
Purchasing
Procurement
Marketing
Research
Safety and Health
Personnel Management










Employee benefits
Human Resources
Labor Relations
Public Relations
Government Relations
Internet and Database
Administration
Legal and Regulatory
Compliance
Similar Activities
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 Executive or Administrative Assistants
 Assistants to senior executives
 Exempt where they work without specific instructions or prescribed
procedures, and have been delegated authority regarding matters of
significance
 Human Resource Managers
 Formulate, interpret or implement employment policies
 Management Consultants
 Propose changes in organization
 Purchasing Agents
 Authority to bind city on significant purchases
 True, even if they must consult with top management officials when
making purchase commitment for raw material in excess of contemplated
plant needs
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PROFESSIONAL EMPLOYEES
 Compensated on a salary basis; amount TBD
 Primary duty is performance of work
 Requiring advanced knowledge in field of science or learning
customarily acquired by prolonged course of specialized
intellectual instruction
 Requiring invention, imagination, originality or talent in
“recognized field of artistic or creative endeavor
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FIELD OF SCIENCE OR LEARNING
 Includes but not limited to:










Law
Medicine
Accounting
Engineering
Architecture
Teaching
Various types of physical
Chemical and biological sciences
“Other similar occupations,” as distinguished from “Mechanical arts” or “skilled
trades” where knowledge may be advanced, but is not field of science or
learning.
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EXAMPLES OF
“LEARNED PROFESSIONALS”
 Registered nurses
 Certified public accountants
 Areas in which professional exemption applies are expanding: “As
knowledge is developed, academic training is broadened and
specialized degrees are offered in new and diverse fields
 Create new specialists in particular fields of science or learning
when advanced specialized degree has become standard
requirement for particular occupation
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NO EXEMPTION FOR PUBLIC
SAFETY EMPLOYEES
 “White Collar” exemptions do not apply to:
 Police officers
 Detectives
 Investigators
 Inspectors
 Firefighters

 Paramedics
 Emergency medical
technicians
 Ambulance personnel
 Rescue workers
 Hazardous materials
workers
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 So long as they perform work such as:
 Preventing or controlling or extinguishing fires of any type
 Rescuing fire, crime or accident victims
 Preventing or detecting crimes
 Conducting investigations
 Inspections for violations of law
 Performing surveillance
 Pursuing, restraining and apprehending suspects
 Detaining or supervising suspected and convicted criminals
 Interviewing witnesses
 Interrogating and fingerprinting suspects
 Preparing investigative reports
 Or other similar work
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SALARIED EMPLOYEE

EXEMPT EMPLOYEE
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FLSA RULE CHANGES
2015
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WHAT’S CHANGING?
 Regulations are proposing a higher minimum salary for exempt
employees.
 Final Rule may be a more comprehensive change than proposed
rule.
 Wage and Hour Division is soliciting comments on a number of
topics, including:
 the duties test
 the inclusion of non-discretionary bonuses are to be included
for purposes of the salary basis test.
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TARGETING WHITE COLLAR EXEMPTION
 White Collar Exemption is the most commonly applied. 29 U.S.C.
213(a)(1).
 Duties Test and
 Salary Level Test, or
 Highly Compensated Employees
 “customarily and regularly performs one of the exempt duties of an
administrative, executive or professional employee, but who does not
otherwise meet the duties test.”
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SALARY THRESHOLD IS RISING
 Proposed Rule Change increases the minimum weekly salary to the
40th Percentile of weekly earnings for full-time salaried workers,
based on the Bureau of Labor Statistics (BLS) data.
 2013 data would equal $921/week or just under $48,000/yr.
 Projected 2016 data raises threshold amount to:
 $970/week
 $50,440/yr.
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SALARY TEST AND THE DOL
 The Notice of Proposed Rulemaking or NPRM “reaffirms the
DOL’S longstanding position that the salary level is the best single
test of exempt status.”
 Does NOT alleviate the obligation to also meet the duties test with
the employee’s job description.
 Final rule will likely will cap the amount of the salary requirement
that could be satisfied through non-discretionary bonuses and
incentive pay, as well as commissions.
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HIGHLY COMPENSATED EXEMPTION
 Threshold test for highly compensated employees would
move to an annualized BLS data value of the 90th
percentile of earnings for full-time workers.
 Projected 2016 value = $122, 148.
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DUTIES TEST
 No proposed changes for now, but Final Rule may contain a change.
 DOL seeking comment on:
 What changes, if any should be made?
 Does single test for each exemption appropriately distinguish between exempt and nonexempt employees?
 Should employees be required to spend a minimum amount of time performing primary
duty to qualify for exemption?
 If so, what is minimum time threshold?
 California requires 50 percent minimum.
 Minimum time spent performing non-exempt work?
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GOAL OF THE CHANGE
 Capture those workers whose pay has creeped up over the salary
threshold.
 Decrease the substantial litigation regarding employees for whom
employers assert the “white collar exemption.”
 Projected decreased in workers eligible for exemption: 10.9 million
 4.6 million who would be newly entitled to overtime.
 6.3 million who previously failed the duties test, also now fail
the salary level test.
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WHAT DOESN’T CHANGE?
 Everything else stays the same…FOR NOW.
 Salary level test does not apply to:
 Outside sales employees
 Occupations designated as “Professional” like doctors,
teachers and lawyers.
 Some unionized markets like professional athletic
associations or the motion picture industry.
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IMPACT OF THE CHANGE
 DOL estimates the Final Rule resulting from NPRM will not be released until
Mid-2016
 DOL plans to rely upon the 2016 BLS first quarter data in setting the salary
level.
 Proposed Salary level increase is substantial and significant numbers of
workers will no longer meet the salary test.
 Industries expected to feel biggest changes:





Healthcare.
Retail/Wholesale
Leisure/Hospitality
Professional and Business Services.
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HOW TO PREPARE?
 Expect a short lead time to comply – 120
days or less based on past practice.
 Start reviewing exempt positions NOW
with Wage and Hour counsel, as well as
compensation staff.
 Sixty day comment period began in July,
2015. DOL required to research and
respond to issues raised in comments.
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FLSA PROPOSED REGULATIONS
 About 290,000 comments were submitted on the proposed FLSA
regulations
 Labor Department said the regs will be finalized in July
 IPMA-HR conducted a survey of state and local governments on
this issue and submitted comments that raised the following issues:
 There is a need to recognize how work in the 21st century is performed and
to provide a system that includes flexibility in setting employee hours and
offering opportunities for advancement, while making it easier for public
employers to classify employees
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FLSA PROPOSED REGULATIONS
 IPMA-HR comments:
 The proposed increase in the salary basis test from $455 per week to $970
per week is too steep and consideration should be given either to lowering it
or phasing it in over several years
 Given the difference in the cost of living in the United States, the Labor
Department should consider locality adjustments
 The proposed automatic annual indexing of the salary basis test is
unprecedented and has not been authorized by the Congress
 Any modifications to the duties test should include another notice and
public comment period
 Any changes to the duties tests should not include arbitrary percentage
standards that must be met by exempt employees
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FLSA PROPOSED REGULATIONS
 IPMA-HR participates in the Partnership to Preserve Workplace Opportunity
which in December sent a letter signed by 164 organizations to all members of
Congress urging them to contact the Department of Labor and the Office of
Management and Budget to express concern with the proposed FLSA
regulations
 Similar letter on behalf of state and local government and education
associations was sent in February
 108 members of the House have sent a letter to the Labor Secretary Perez
expressing concerns
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FLSA PROPOSED REGULATIONS
 The Protecting Workplace Advancement and Opportunity Act (S.2707/H.R
4773) was introduced in March
 IPMA-HR supports the bill which would:





Require the Department of Labor to consider the economic impact of any rule on small
businesses, nonprofits, higher education, and governments that will be affected
Clarify that automatic increases are not allowed under the FLSA.
Require any changes to the duties tests be made available for public review and comment
Require 120 days notice for comments on proposed changes and 1 year notice before final
rules became effective

 The Department of Labor has sent the regulations to the Office of
Management & Budget for its review, which has 90 days to complete its
consideration
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Contact information:
Julia Gannaway, gannaway@laborcounsel.net
Neil Reichenberg, nreichenberg@ipma-hr.org
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